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In a milestone decision, Mexico's high court (Suprema Corte de Justicia de la Nacion, SCJN) handed
a defeat to President Vicente Fox's plan to further privatize the country's electrical-power industry.
In an 8-3 vote, the high court ruled that Fox had violated the Mexican Constitution by circumventing
the Congress to implement a plan that allowed private companies to sell electricity to the state.
Under existing rules, private companies are allowed to generate electrical power, but only for their
own use or for sale to other private entities.
The Fox plan allowed the government to invite private companies that construct power plants in
Mexico to sell up to 50% of their capacity to the country's two major power utilities, the Comision
Federal de Electricidad (CFE) and Compania Luz y Fuerza del Centro (LFC). The plan also proposed
allowing the Secretaria de Energia (SENER) to raise limits and enter into contracts with private
companies, without a bidding process, if the CFE could not meet demand.
The Senate immediately filed a legal complaint before the SCJN arguing that Fox had usurped
the functions normally reserved for the legislature (see SourceMex, 2001-07-18). Court says Fox
took powers reserved for Congress After months of deliberation, the court sided with the Senate.
Justice Juan Silva Meza, writing for the majority, said the court was not ruling on whether it was
appropriate to allow private energy providers to sell excess energy to the state. "We were thinking
of the Constitution," said Meza. "The decision on selling excess power to the government should be
decided by the Mexican Congress."
Fox said his government would respect the SCJN's decision, but he pledged to continue promoting
electricity reform. "[Mexico] cannot allow reforms to be a reason for discord or an obstacle to
development." As expected, the court's decision was welcomed by senators from the center-left
Partido de la Revolucion Democratica (PRD) and the former governing Partido Revolucionario
Institucional (PRI), which have opposed the president's proposals to open up the electrical-power
sector. "The most significant factor in the court decision is that the balance among the powers of
government has been maintained, as defined by the Mexican Constitution," said Sen. Jesus Ortega,
PRD coordinator in the upper house. "This is not a defeat for anyone, but rather a victory for the
legislative branch and the rule of law."
Ortega reiterated that the intention of the lawsuit was not to hinder the work of the executive
branch, but to uphold the separation of powers spelled out in the Constitution. "The administration
was proposing allowing increased foreign investment in generation and distribution of electrical
power without first seeking the necessary changes to the Constitution," said Ortega.
Fox's center-right Partido Accion Nacional (PAN) was a reluctant party to the complaint, citing
the need to protect the Mexican Constitution. PAN Sen. Juan Jose Rodriguez Pratts, who chairs
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the energy committee (Comision de Energeticos) in the upper house, said the court decision was
appropriate within the framework of the Constitution. He also noted that three branches now have
input into public policy, which was not the case when the PRI held the presidency. "This decision is
not a defeat, but an example of the balance of powers that we now have in Mexico," said Rodriguez
Pratts.
Raul Trejo Delarbe, a columnist for the Mexico City daily newspaper La Cronica de Hoy, said the
lack of clarity in President Fox's positions and the confrontational stance of the Congress have thrust
the judicial branch into a new role of referee. "The judicial branch is beginning to fill a void. The
magistrates do not intend to set policy," said Trejo. "They are just exercising their responsibility to
interpret the Constitution."
Rodriguez Pratts said the SCJN ruling does not preclude legislators from continuing to seek avenues
to open up the electrical-power sector further to private investment. "We will now be able to
legislate with greater clarity what is legal and what is not legal under the Constitution," he said.
PRI Sen. Manuel Bartlett Diaz, who chairs the Senate committee on constitutional issues (Comision
de Puntos Constitucionales), was more blunt in his opposition to efforts by the Fox administration
to seek private investment in electricity, petrochemicals, and natural gas. "This puts a halt to the
government's efforts to privatize the sectors that are reserved for the state," said Bartlett.
Ruben Flores, who heads the electricity division at the government's energy regulator (Comision
Reguladora de Energia (CRE), said the court decision would have little or no impact on existing
projects. "At this moment, not many private companies have developed the capacity to sell excess
energy," said Flores.
But other government officials say the decision could not have come at a worse time since Mexico
greatly needs to increase capacity to meet growing domestic demand. A recovery from Mexico's
current economic slump could result in a 3.4% increase in demand for electrical power in 2002,
said Daniel Resendiz, CFE deputy director for programming. This would be almost twice the 1.8%
increase in demand recorded in 2001.

Private sector criticizes decision, urges energy reform
Some critics of the SCJN ruling acknowledged that the decision was a major setback for energy
reforms. "While we got top marks for republicanism, we failed on economic strategy and are still
in the dark on energy policy," said columnist Luis Miguel Gonzalez of the daily newspaper Milenio
Diario. The private sector, which generally supports opening the electrical-power industry to
private capital, had varied reactions to the court decision. On one end of the spectrum was Jorge
Espino, director of the employers organization Confederacion Patronal de la Republica Mexicana
(COPARMEX), who accused the judges of "joining populists and demagogues" in obstructing
electricity reforms.
Claudio X. Gonzalez, president of the Consejo Coordinador Empresarial (CCE), expressed
similar sentiments. "Without energy, who is going to invest in our country? Neither Mexicans nor
foreigners," he said. But reactions of other groups like the Asociacion Mexicana de Energia Electrica
(AMEE) and the Camara Nacional de la Industria de Transformacion (CANACINTRA) were more
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moderate. The two groups urged legislators to take the initiative to amend the Constitution to allow
a scheme similar to the one proposed by Fox. "Our objective should be to develop our sector within
a regulatory framework that is legal, just, and socially attractive for business," said AMEE president
Eduardo Andrade. Andrade also warned that the court decision could prompt some companies to
cancel some of the US$10 billion in planned investments in the electrical sector.
Some of the feared cancellations became a reality in late April, when Electricite de France (EDF)
and US-based Intergen announced that they would abandon projects planned to begin in the
near future. "Our company had planned to invest about US$3 billion in Mexico this year," said
Cinthia Angulo, EDF's director in Mexico. "This capital will now be directed elsewhere." Intergen
director Jorge Young said his company has suspended construction of a 350-megawatt power plant
in Monterrey, although he did not specify how much capital was involved. The court ruling could
also have implications for the state-run oil company PEMEX, which may not be able to sell its excess
electricity to the CFE unless the SCJN ruling is clarified by the courts or the legislature.
PEMEX director Raul Munoz Leos said the company could in the future have the capacity to
generate 5,000 MW of electricity from its plants, five times more than its projected needs. Political
observers say the Congress is not likely to consider any energy reforms until its next session, which
begins in September. Still, some changes to policies dealing with electricity are likely down the road
because of Mexico's projected shortage of electricity.
Deputy Marti Batres, coordinator of the PRD in the Chamber of Deputies, said the Congress will
seek changes without modifying Articles 27 and 28 of the Mexican Constitution, which designate
natural resources as the patrimony of all Mexicans. Among other things, he said, the Congress
would attempt to create mechanisms to offer greater financial and administrative autonomy to the
CFE and LFC. "We want to make these enterprises more efficient, which is what Mexico needs," said
Batres. (Sources: El Universal, 04/24/02, 04/26/02; CNI en Linea, Reuters, 04/25/02, 04/26/02; Notimex,
04/25/02, 04/27/02, 04/28/02, 04/29/02; Novedades, The News, La Cronica de Hoy, 04/26/02, 04/29/02;
El Financiero, Milenio Diario, 04/24/02, 04/26/02, 04/29/02, 04/30/02; Agencia de Noticias Proceso,
04/25/02, 04/26/02, 04/30/02; La Jornada, Reforma, 04/26/02, 04/30/02)
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